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Attorney at Law
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OP1 NI ON

This appeal is made pursuant to Section 18646/
of the, Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the petition of Jeffrey
Paul Pulizzi for reassessnent of a |eopardy assessnent of
personal incone tax in the anount of $143,628 for the
year 1982.

W se specified, all section references

are to sections of the Revenue and Taxation Code as in

effect for the year in issue.
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The issue presented by this aneaI I s whet her
respondent properly reconstructed appellant's unreported
income for the year at issue.

I n Novenber 1982, an informant reported to the
Redondo Reach Police Departnent that appellant was a
maj or supplier of marijuana. After receiving that
information, the police becane aware that aPpeI lant was a
fugitive with several outstanding warrants from other
states. On January 5, 1983, appellant was arrested while

having his hair cut, During the arrest, the police
seized a bag in appellant's possession which contained
6 1/2 ounces of marijuana and $38,950 cash. A search of
appel lant revealed a slip of paper with three sets of
cal culations and two separate |ists containing the first
names of individuals opposite several colums of numbers..
Appel I ant was not charged with any crime in California
but was extradited to Florida to Serve a sentence.
fstemﬂ Ing froma conviction for possession of marijuana
or sale.

Upon being notified of appellant's arrest,
respondent determned that the collection of appellant's
personal income tax for 1982 woul d be jeopardized by
del ay. -Respondent further determned through the projec-
tion nethod of incone reconstruction that appellant's tax
[1ability was over $143,000. Upon further review of its
assessment during the course of this appeal, however,
respondent determned that there were insufficient facts
to support this estimtion of income. Respondent
modi f1ed its estinmation by determning that the sheet of
paper found on appellant during his arrest was a "pay and
owe® sheet detailing sales of narcotics. Despondent
added the figures witten on the paper to arrive at its
present estinmate of income from narcotics sales and
adj usted its assessment to reflect a tax liability of
$13,592. During the course of this apPeaI, appel l'ant has
mai ntai ned his {)OSI'[IOH that the cash tound during his
arrest represented taxable income for 1982 but disputes
respondent's determnation that the figures on the slip
of paper signify narcotics sales.

~Under the California Personal Income Tax Law, a
taxpayer is required to state the items of his gross
incone during the taxable year. (Rev. & Tax. Code,

. S 18401.) Except as ot herw se provided b¥ | aw, gross
income is defined to include *all i ncone from whatever
source derived" (Rev. & Tax. Code, S 17071), and it is,
wel | established that any gain fromthe sale of narcotics
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constitutes gross income. (Farina v. McMahon, 2
A.F.T.R.2d (P-H) ¢ 58-5246 (1958}).)

Each taxpayer is required to maintain such
accounting records as will enable himto file an accurate
return, and in the absence of such records, the taxing
aﬁency is authorized t0 conpute a taxpayer'ss income by
what ever nmethod will, in its judgnent, clearly reflect
income. (Rev. & Tax. Code, § 17561; |.R C. § 446.)

Wiere a taxpayer fails to maintain the proper records, an
approxi nation of net income is justified even if the
calculation is not exact. (Appeal of Siroos Ghazali, Cal
St. Bd. of Equal., Apr. 9; 1985.) Furthernore, the

exi stence of unreported incone may be denonstrated by any
practical nmethod of proof that is available and it is the
taxpayer's burden of proving that a reasonable recon-
struction of incone is erroneous.. (Appeal. Oof Marcel C.
Robles, Cal. St. Bd. of Equal., June 28, 19/9.)

Due to the illegal nature of the sale of
narcotics, it is not unusual to find that a drug deal er
‘ does not keep any records of his narcotics sales. \Wen .
records of drug Sales are discovered, they are often
witten--in such a manner that only a person with intimate
know edge of the illegal activities'can decipher the
information in those records. g eal ' of Rosa Gallardo
Cal. St. Bd. of Equal., July 29, . ccordingly, If
there is some basis to believe that records discovered
during an investigation of a taxpayer's illegal _
activities relate to those activities, respondent is
justified in deciphering and relying on the information
contained in those records to reconstruct the taxpayer's

incone. (Appeal of Rosa Gallards, supra; see also éggeal
of Mart Conrad Vende, Cal. St. Ed. of Equal., Mar.

"1983; KBQeaI of__Janes Eugene Bly, Cal. St. Bd. of Equal .,
Sept . , 1980.) [T, NOWEVEl, the reconstruction ig
found to be based on assunptions |acking corroboration in
the record, the assessment Is deemed arbitrary and
unreasonabl e, (Shades Ridge Holding Co,, Inc. v.
.Commissioner, § 64, 2/5 1.C. M (P-H) (1964), aitd. sub
nom, Fiorella v. Commssioner, 361 F.2d 326 (5th Gr.
1966).) In such instance, the reviewing authority may
redetermne the taxpayer's income on the facts adduced
fromthe record. (Mtchell v. Conm ssioner, 416 F.2d 101
Ié?t h Cir. 1969); whitten v. Commissioner, § 80,245 T.C M

P-H) (1980); Appeal of David [eon Rose, Cal. St. Bd. of
qual .., Mar. 8, 1976 .)

_ Respondent's reconstruction of appellant's
inconme rests upon its determnation that the piece of

-89~

-



Appeal of Jeffrey Paul Pulizzi

paper found on appellant during his arrest was a "pay and
owe" sheet. This assunption is based on the fact that
the paper was found on a drug deal er ang t hat Fpﬁg"ﬁ“t
was found with cash and marijuana. W do not find this
assunption persuasive. Theré nust be nore evidence than
the past acts and the character of the appellant to
support an, interpretation that the papers are records of
his drug sales; the witing itself nust- include sone
indicia that reasonably identifies the recordations as
evi denci ng drug sabes.” (Appeal of Rosa Gallardo, supra;
ﬁ\ggga)l of _ Rarlden Sherpa, . . . O Equal., My 6,

_ There I's nothing on the sheet 1n question which
r eadi Idy supports the conclusion that the figures were
records of drug safes or even that respondent correctly
interpreted the figures on the papervarrive at its
estimate of income. First, the only words on the sheets
.are the first names of individuals and one notation "pd."
Second, _there were up to three colums follow ng each
name. These colums do not appear to bear any Telation
to each other or to the number |isted above or bel ow each
notation as would be expected frem a running total of
sales and/or inventory; Furthernmore, sone of the nunbers
in the colums do not” correspond to any nane. -Third,
t he three calculations on the sheet do not appear to bear
any relation to any of the listed numbers on the front
side ofthe sheet.” Finally, appellant has stated that
the three totals on the sheet were rough attenpts by him
to determne how nuch cash was in the bag he carried.
There i S nothing in the record to dispute this ex?l ana-
tion and his contention is supported by the fact that the
three totals are within a few thousand of each ot her, and
that the calculation on the back side of the sheet figure
I's almost exactly the amount of cash found on appel |l ant
during his arrest. (Cf. Appeal of Rosa Gallardo, Supra;
eal of Rarlden Sherpa, supra.) Further, Nis explana-
lon_provides at Teast some reason for a series of
cal cul ations that would otherw se have no objective
" logical connection.

~ Wile respondent's failure to support its
determnation that the sheet recorded drug sales woul d
normal [y end our inquiry in appellant's favor, appel | ant
has adm'tted that the noney found during his arrest was
taxable income to him Such an admssion is sufficient
evi dence to sugport the validity of an assessnent based
on the admtted amount of incoie,  (Appeal of Dennis and
Cynthia Arnold, Cal. St. Bd. of Equal,,” May 6, 19806.)
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There is no evidence in the record, however, that ties

aﬁpellant to a larger amobunt of taxable incone in 1982
than he has admtted to.

In summary, W thout nore evidence to support
respondent's determnation that the records found on
appellant during his arrest were drug records and that
allof the figures represented separate and distinct
sales of narcotics wnhich may all be assuned to be taxable
income, we find that respondent's reconstruction derived
fromthe use of the sheet of paper describ?% abqve was
based on conjecture.rather than on fact. ce eal of
Larry R__Mynard, Cal. St; Rd. of Equal., Feb. 4, 1986.)
Due to appelTant's adm ssions, however, respondent's
reconstruction is upheld in the anount of the cash found
In his possession at the tine of his arrest.

Respondent's jeopardy assessment nust be nodified
accordingly.
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ORDER

Pursuant to the views expressed in Lhe opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S BEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the petition of Jeffrey Paul Pulizzi for
reassessnent of -a j eopardy assessment of personal income
tax in the anount of $143,628 for the year 1982, be and

the same is hereby nodified in accordance with this
opi ni on,

Done at Sacramento, California, this 1oth day
of September , 1986, by the State Board of Equalization,

with Board Menbers M. Nevins, M. Collis, M. Dronenburg
and M. Harvey present.

Richard Nevins » Chai r man
Conway H. Collis . Menmber
Ernest J. Dronenburg, Jr. . Menber
WAl ter Harvey* » Member

» Menber

*For Kenneth Cory, per Governnent Code section 7.9
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